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In re Application of 

song et al. oN PETITION 

Application No. 09/771 876 
Filed: 29 January, 2001 ■ 
Attorney Docket No. 38,058 

.,.3 is a decision on P-iUon ^ile^^^ it,^ 
^3 ^,IL^"i:?la'ara%eUt^n trit.a.a« tne KoXain, o. 
abandonment . 

The petition is dismissed . 

fs"r/;ired\rt'r"otLe to .ile Missin. Parts of 



A ^ -^1 TFR 1 137(a) must be accompanied by: 

'a arantable petition under 37 CFR J..iJ/id» 

' -.uslv filed- in a nonprovisional application 

(1) the required reply, ^f^'^^'^^'^Z,^^^^^^^ be met by the filing of a 

also be met by the fiUng ot a 4 lapsed for f^^^"^^/" f [gsue fee or 

pursuant to 37 CFR 1.137(c)). 
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petitioners assert t.at the -t ice to ^^^J^^^^,. 
on 29 March, 2001, was "f j^iy, 2001. No response 
^af r:c:rvr.! potions l'.llt:io tne sLtus request, nor was a 
filing receipt ever received. 

PETITION TO WITHDRAW THE HOLDING OF MSHDONMEHT 

petitioners assert the N t e to me.issing^ 

on 29 March, 2001, «as never ^^ceived ^^^.^^ ^^^.^^ 

indicates no irregularity ^" ^^e mailr g , 
and in the absence of f ^ "^^f"ie^ction was properly mailed to 
strong presumption that the Office act ^^^^^^^^ 
the address of record. ™is pre sump received. The 

showing that the °"^=^^^=f3°"the failure to receive an Office . 
Showing required to e^^^^^^f^^f the practitioner stating 
action must include a statement ^^gd by the 

that the Office communication was not ^ ^^^^^^ ^^^^ 

practitioner and attesting to the fact ^^^.^^ comunication 

jacket and docket records ^"/[iff ll^ ,,^ord where the non- 
„as not received. A =°Py °^ /^"^^d have been entered had it been 
received Office communication would ha .^ferenced in 

received and docketed must "^^^^^^^^1^ ^^^^^^^ above may not be 
practitioner's statement The show^ig ^ conclusion 

sufficient if there are circumstances t P^^^ ^^^^.^^ ^ 
that the Office action may have been ^^^^ ^^^^ 

re^rirrheTactitfon^fhaf r^ittory of not receiving Office 



action) 



^ ■= in=;„fficient to warrant withdrawal of 
The showing of record ^^^^""""^^t ."^er has not presented a copy 
the holding of abandonment . Petit lone communication 
of the docket record where the m ^f^H.^^^ docketed, 
would have been entered ^ad it been statement from the 

Additionally, petitioner has not presen ^ ^^^^^^ ^.^^ 
^rcfe^rdofkirrrc^rs Ifdi'tes that the Office communication 
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• „H AS the required showing has not been 
rrLrtedt^thr^etifion^ust^ears^issed. 

PETITION UNDER .37 CFR 1.137(a) 

2XCT:^^'^r!r^:.^Z^':^Z:r:^ apV.cations on 
■■unavoidable" .; "delay have' ^ the reasonably 

Tr^drnf^efso^rtirrd^in fete^.inin, if the delay was 
unavoidable: 

hip' is applicable to ordinary 

The word '""^^"^^f ^eauires' no more or greater care or 
human affairs, and requires observed by 

diligence than is f ""^^.^^.^f^uon to their most ^ 
prudent and careful men in rela 

important business. " "Jdinary and trustworthy 
. this care to ^ "P™ the "^^.^.^hy and reliable 
agencies of mail and telegrap^ instrumentalities 
employees, and such °ther means ^ business. If 

as are usually ^■"Pi°y^,^h"the unforeseen fault or 

rectification being present. 
The Showing of record.is iff--3^,-/f3fiif 3^0X^13^ (a, • ^ 



^35 U.S.C. § 133. p tt 1887 

o£ establlshinci that the aeiay ^gj,, ^ 

, 3ho«i„, 

'seeMPEPnl,c,(nl.(C)l2, for a a.scus=.on of the 
of unavoidable delay. 
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^^^^^'^^^--^ "'""^ '''' 

in the Office.^ 

, .elay resulting fro. the lac. of f-^/^„f -.S^r the HPEP 
application of the patent "^elay.^ A delay caused by 

does not constitute an """^^^f^"^^ °^'%,r application of the 
an Applicant's lack °f„f "^^^^f^^e or the MPEP is not rendered 
patent statute ru es o P^^/^^^^^,,,„,, 3 reliance upon ora 

riretrr;frce^^^^^^^^^^ 

^ Z ^ - t^Llorrective actron. 

in the present petition, Pet^^^^™-:,f;^ Te ^h^rnglf^ecord 
sufficient showing of ^^^.^^-^g status, does not reflect 

The filing of a ^^-'^l^l^lllZTel mile the Office attempts 
diligence on the part f Pf" the Office has no 
to tLely respond to st^ /e - t=^;.^^^.^, their responses 

fn^itrerlerit^Inrfti^elv correction. 

petitioner has not t^T^^^^' 
Z re^iir'in -Ms^issed. 

ALTERNATIVE VENUE ^ 

' ^ Pat- 31 (Coitim'r Pat. 1887). 

^EK.£art^^ratt, 1887 Dec. Com r Pat. 

,14 317 5 USPQ2d 1130, 1132 (N.D. Ind. 

USPQ 1091 (D.D.C. 1 81 , potter: 
1891 Dec. Cornm'r Pat. 130, 

. in re Sivertz, 227 USPQ 255, 256 (J^"™: J, f^.i^Tt^'SiftTatteinpts to 

'CaWte. 39 OSPCZ" 1530. 1532. . 
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PFR 1 137(b) must be 
grantable petition pursuant to 37 CFR 1.13 ( ) 

accompanied by: 

required -P;;^; -i^^/follrii^lrf tf profe/ute, 
nonprovisional application ^banaone ^ continuing 

?he required reply may be ™«t by the tii <3 application 
'application. In ^"°"Pf "fg^^^Ld ab nLned for failure to 
filed on or after 8 June, 193S, ^™ , t by the filing of a 
orosecute, the required reply may f '°J'f^^J^ith § 1.114. In 
?eaues? fir continued «>'^'»^"^^rpH or lapsed for failure to pay 
r plication or Patent, abandoned r psed ^^^^^ 

?he issue fee or any portion t^^f °^;„,3t,nding balance thereof, 
the payment of the issue fee or any ^7 . 

the petition ee a^^f^^ °f "^^ m filing the required 
(3) a statement fat the entir y ^.^.^^ , , 

reply from the due date for the reply unintentional. 
:LLble petition P;-"»^ °3^^,i fonal information where there 
?he commissioner may unintentional; and 

is a question whether the delay ^ ^^^^^ 3T cFR 

, ,0,ir, TeUX— "to 37 C.Rl.l37,c„. 

.e filing of a petition ^n- - — r^d^b^ fi!fd^P^omrtly^^ 

statement that the delay was „as discovered that 

delay? incl"<^i"9 the delay from the date f .^e petition to 

?he application was abandoned "f/^^'^f^.^tional . A statement 
revive under 37 CFR 1;"^'^'"^ is not appropriate if petitioner 

0? a petition for revrval under 

37 CFR 1.137(b) . 

nfh respect to this matter should be 
Further correspondence with respect 
addressed as follows: 

By mail: Commissioner of Patents and Trademarks 



BOX DAC 
Washington, D.C. 20231 
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r, csY. (703) 308-6916 . 

Ittn: Office of Petitions 

Arlington, VA 22202 
undersigned at 




Douglas I. Wood 
Petitions Attorney 
nffire of Petitions 
"office of the Deputy Cc^issxoner 
for Patent Examination Policy 

Ends- Form PTO/SB/64 

^ Privacy Act Notification 



